Case No: HQ10D00705

Neutral Citation Number: [2010] EWHC 895 (OB)
IN THE HIGH COURT OF JUSTICE
QUEEN'S BENCH DIVISION

Roval Courts of Justice
Strand, London, WC2A 2LL

Date: 26 April 2010

Before:

THE HONOURABLE MR JUSTICE EADY

Between
SIMON BOWMAN Claimant
-and -
MGN LIMITED Defendant

David Sherborne(instructed bySchillings) for theClaimant
Alexandra Marzec (instructed byMGN Legal Department) for theDefendant

Hearing date: 29 March 2010

Judgment



Mr Justice Eady :

1.

In this litigation Mr Simon Bowman complains of article published on a website by
the Defendant, MGN Limited, the address of whichhifp://www.mirror.co.uk
There was no corresponding publication in the neywsp The contents of the article,
which may legitimately be characterised simply assip, were as follows:

“Hannah Waterman new man revealed as Les Miserables
star Simon Bowman

Hannah Waterman is stepping out with ANOTHER astoce
her split with former EastEnders and Strictly CoB&ncing
star Ricky Groves.

Hannah, who lost around three stone last year, smapped
with a ‘mystery man’ just before she announced dpdit with
Ricky.

But we can reveal he is West End Star Simon Bowman,
currently starring as the lead in Les Miserablethe- world-
famous musical that features | Dreamed A Dreamsting the
launched the career of Susan Boyle.

It's currently playing at Queens Theatre on Shafteg Avenue
in London — just down the road from the Noel Cowalgtatre
where Hannah is starring in Calendar Girls.

Before playing Jean ValJean in Les Miserables, @dydrn
Simon also helped launch the original West End &nmés
musical Miss Saigon and played Raoul in The Phar@mhe
Opera.

He also played the part of young Elvis Presleyha stage
presentation of Are You Lonesome Tonight with Mai@haw
playing the older Elvis, as pictured above in 1985.

Simon has also just written a new musical with miasi John
Sinclair, formerly of Seventies rockers Uriah Heep.

There has been no comment from his management.as ye

Prior to the issue of proceedings, the Defendardenzan unqualified offer of amends
pursuant to the statutory regime under ss.2-4 efiefamation Act 1996. This was
made on 13 January 2010 and accepted on 4 February.

The publication complained of was available onlbeween 3.01 pm on 6 January
2010 and 6.25 pm on 7 January. It was then takemdn response to Mr Bowman'’s
complaint. There was discussion about an apologlyane appeared online on 12
January. It was in these terms:

“Simon Bowman — An Apology



On Wednesday 6 January we suggested that Simon Bowm
was Hannah Waterman’s new man following her spbitrf her
husband Ricky Groves. Simon is a family friend,Has been
in a serious relationship with someone else fory@frs, and
there is no romantic relationship between him aadrtdh. We
apologise to him for the distress and embarrasscearged by
our suggestion to the contrary.”

The parties have been unable to agree the amouwtngbensation to be paid to Mr
Bowman and, therefore, pursuant to the provisidns.® of the Act, | am invited to
make an assessment.

It is submitted by Ms Marzec, on the Defendant'df that any defamatory
meaning must arise by way of innuendo, since “stepput” with Ms Waterman
would not of itself be defamatory. The defamatepnnotation arises from the
extraneous fact that Mr Bowman has been in a leng telationship with his partner
for some 20 years. The defamatory inference wthuld be drawn only by those who
read the article with an awareness of that relahign

Ms Marzec suggests that the letter before action dnuary 2010 did not spell out
any defamatory meaning at all. It contained thi®¥ang passage:

The Article clearly suggests that our client isanromantic
relationship with Hannah Waterman. In fact, ouerd has
been in a serious relationship with somebody etsetviienty
years and he and Ms Waterman are simply familyéise To
claim, therefore, that our client and Ms Watermare a
romantically linked is plainly defamatory of ouresit. This
allegation has caused both our client and his partn
considerable distress.

| would have thought that the sting of the libal Wehich Mr Bowman’s advisers were
contending was reasonably clear; that is to dayatlegation of disloyalty or “two-
timing”. Why else would there be included in tlettér a reference to the 20-year
relationship?

There is no evidence as to the number of readers wguld have understood the
article in a defamatory sense and, as Ms Marzetupout, the burden of proof in this
respect lies squarely on Mr Bowman. He reliesipadrly upon the fact that the
website in question is a popular one in this judsdn. He also gave evidence to the
effect that his relationship is a matter widely wmowithin the theatrical world and to
his many fans, as well as among personal friendsralatives. On the other hand, it
is reasonable to assume that the scale of puldicatould be much lower than in the
case of a natural and ordinary defamatory meanigjghed in a national newspaper.
In the absence of specific evidence, it would bétrto take a conservative approach.



10.
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It is fundamentally important, in the context ofstlapplication, that the defamatory
words were removed almost as soon as the commlamtreceived and were available
on the Defendant’s website for only 27 hours. degt that the allegation may have
spread and been repeated on other websites anthithét a legitimate factor for the
court to take into account in assessing damageasasireminded by Mr Sherborne,
representing Mr Bowman, of the words of Bingham(&d he then was) i8ipper v
BBC[1991] 1 QB 283, 300:

“The law would part company with the realities i lif it held
that the damage caused by publication of a libglaheand
ended with publication to the original publisheBefamatory
statements are objectionable not least because heir t
propensity to percolate through underground chanraeid
contaminate hidden springs.”

The principles to be applied on applications o thind are familiar. In assessing the
appropriate amount of compensation, the court shtake the same approach as a
judge or jury assessing damages in a libel triahe court will take account of a
similar range of factors, such as the gravity ef éiilegations, the scale of publication
and any relevant aggravating or mitigating facfmadicular to the case: see eAju

v MGN Ltd [2003] 1 WLR 2201 at [13].

In this particular case, Ms Marzec lays emphasi®nughe importance of

compensating the Claimant only in respect of injany distress caused by the
Defendant’s publication. Just prior to that, agéamphotograph of him had been
published inThe Sun with Ms Waterman and, although he was not nametheén

article, it was obvious that a number of people evéikely to recognise him.

Although it is an artificial exercise, in some wajtsis important to remember that |
should attempt to isolate those elements of dancageed to Mr Bowman by this
Defendant and not heap upon it responsibility ftweo publications.

My attention was also drawn by Ms Marzec to théofeing paragraphs in thabu
case, cited above:

“8. The Neill Committee recommendation was primaril
directed towards providing a fair and reasonablé ex
route for defendants confronted with unreasonable
demands from such manipulative or powerful
claimants, who felt no doubt sometimes that they ha
them ‘over a barrel’. Yet it was naturally hopéduhtt
the ‘offer of amends’ would help to focus minds on
achieving realistic compromise, and thus reduce the
cost, for a much wider range of litigants. Whethry
such reform will succeed, however, must depend on
whether the statutory provisions as drafted are
attractive to use. In this instance, it must pdevan
incentive to defendants to make the offer and to
claimants to accept. In either case, a rationeist
can only be made if it is possible within reasorabl
limits to predict the range of outcomes to whicle o
committing oneself. For example, before making an



offer a defendant needs to be able to assess algygr

of the impact of the libel upon the complainant’s
reputation and feelings, and this will generallydo

be done in the light of the particulars of claindam
letter before action. It would not seem fair if affier

is made and accepted on one basis, and the
complainant then reveals for the first time eleraeoft
pleadable damage not previously mentioned, such as
for example that his marriage has broken down at th
he has lost his employment.

9. It would only accord with most people’'s sense of
justice if the offer of amends is construed astirgdgto
the complaintas notified. Such an approach would
also accord with the modern ‘cards on the table’
approach to litigation generally and, more speailic
with the thinking behind the Defamation Pre-Action
Protocol.”

A practice has developed as to how the court shtadkle its task when required to
assess the right figure for compensation in thedusbry context and it has been
approved by the Court of Appeal: see &gl v News Group Newspapers Ltd [2005]

1 All ER 1040 andrurner v News Group Newspapers Ltd [2006] 4 All ER 613. The
settled practice is summarisedduncan & Neill on Defamation (3¢ edn) as follows:

“19.12 If the court determines compensation underaffer to
make amends procedure, the assessment is on tlke sam
principles as in a defamation action. The usual
principles on the elements of compensatory damages,
mitigation, aggravation and causation apply; drede
is no reason why exemplary and/or special damages
should not be recoverable in an appropriate case.
determine the appropriate amount of compensaten, t
courts have adopted a two-stage process: first, to
arrive at a figure which would have been awardéer af
trial (assuming no aggravation or mitigation of
damages); secondly, to decide to what extent that
figure should be discounted to give effect to any
mitigation. The fact that the offer to make amends
procedure has been adopted by the defendant is, of
itself, a mitigating factor. Indeed, if an earlffev to
make amends is accepted and an agreed apology
published, there is ‘bound to be substantial miikoge.
There is, however, no standard percentage discount
where the offer to make amends procedure is used,;
each case must be assessed on its own facts.

19.13 The assessment of damages under the offerake
amends procedure will, in general, be speedier than
jury trial, but it will not be a ‘rough and ready
process. Proper notice must be given of the nzatter
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relied on as affecting damages and, in an apprepria
case, some disclosure may be necessary. In céses o
grave allegations, where there had been a serrons e
justice might require that ‘significant time and mey

be spent in arriving at the right answer’. Awaunfs
damages by judges under the offer to make amends
procedure are likely to be much lower than jury @lsa
after trial, but, nonetheless, may be substantial.”

In the present case, the libel amounts to a bitetébrity gossip, as | have already
noted. As libel cases go, it is at the less serend of the scale. | must not, however,
discount the hurt which may be caused by a falegation of adultery, even in the
modern climate, or of disloyalty to a partner wkan a settled relationship that has
not been formalised by marriage. In the celebsityld of media and entertainment,
many take frequent changes of partner or “flings’part of every day life, or so it
would appear in “showbiz” coverage. But there asdoubt that this Claimant took
the suggestion seriously and incurred embarrassamehsome genuine distress. So,
he said, did his (unidentified) partner. But she mbt give evidence and | need to
remember, in any event, that it is not part of mmyction to compensate her as though
she were a claimant.

Nevertheless, the libel was short-lived and | arhawsare of any hard evidence that
Mr Bowman'’s reputation actually suffered in the s®that he was held in less esteem
by any “right thinking members of society”. The shaignificant element here is the
Claimant’s distress and hurt feelings. That is ohehe traditional factors to be
addressed in awarding libel damages — as alsoewbbzvant, are injury to reputation
and the need for vindication. In the present cdnté celebrity gossip, however,
those other considerations would appear to looms lege. Mr Bowman gave the
impression in evidence that his distress contitodkis day. He may appear to some
in this respect to be over-sensitive and to lademse of proportion. On the other
hand, as Mr Sherborne reminded me, it is apprapmatiefamation, as in other areas
of the law, for a tortfeasor to “take his victim las finds him”: cf.Cleese v Clark
[2004] EMLR 3 at [40].

It is important for judges to set out their reasgnand to identify the factors they
have taken into account in arriving at any givesute | hope | have done so here.
Yet, in the end, choosing the right bracket or fegtor compensation must be largely
a matter of impression and personal evaluation. Mdszec invited me to have in
mind personal injury awards for pain, suffering dods of amenity. It is now
recognised that this is a legitimate consideratotake into account in paying regard
to the value of money. She cited a number of recemnty court awards measured in
hundreds of pounds rather than thousands. Mr Sheldescribed this comparison
as “insulting”, but it is nonetheless salutary &vé in mind the temporary nature of
the allegations and what must be regarded as g®nganature of their impact — even
on this rather sensitive Claimant. It cannot bd sa equate closely to physical pain
or long term loss of amenity.

| have come to the conclusion, having regard tomntehodology described in the
passages frorbuncan & Nelll cited above, that an appropriate starting figuosihel

be £8,500. | must next turn to the appropriate¢dunt” to recognise the deflationary
or mitigating effect of the Defendant’s conduct aimdparticular, its early resort to the
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offer of amends procedure. This would have siglato Mr Bowman that he had
effectively “won” from that moment onwards and Bisess and anxiety should have
been correspondingly reduced: see dlgl v News Group Newspapers Ltd, cited
above, at [19]. As against that, Mr Sherborne haghlighted two factors in
particular. First, there is the modest size aratganent of the apology. That, of
course, is par for the course. Journalists haedigr give an apology comparable
prominence to that of the original offending wordihe mitigating effect will thus be
proportionately reduced. Secondly, there was & tdoco-operation in response to
requests for information from Mr Bowman’s solicgoprior to deciding whether or
not to accept the Defendant’s offer. The offeanfends regime is supposed to lead
to a “cards on the table” approach and to prometpgarties to take a conciliatory
approach. Here it was rather more a case of ‘itaikeleave it”.

In particular, there was little information forthonang about a conversation which was
alleged to have taken place prior to publicationwieen a representative of Mr
Bowman and the author of the article. It is sdidttMr Bowman’s denial of the
rumours was ignored. There is a straight conftittevidence on whether the
conversation took place at all. Both of the refgyaersons gave evidence before me
in the witness box. It was flatly contradictory.found it puzzling and difficult to
resolve. | think it likely that there has been somisunderstanding. | cannot believe
that either was lying about it. Since the burdéproof lies on Mr Bowman in this
respect, | think | must conclude that he has faitedischarge it.

Mr Bowman wanted to rely on the conversation beedwes says that the fact that he
was ignored added to his frustrations and hurirfgel It could have had relevance in
this context, but in the overall context it wouldtrmake very much difference. As it
is, | shall ignore the point. It appeared to Msrié& at one stage that Mr Sherborne
wished to allege malice on behalf of his client amat would be impermissible. As
Ms Marzec put it, he would be having his cake aathg it; that is to say, his client
would have accepted the offer of amends, with #scp of mind that brings, while at
the same time seeking to allege that the Defenslasitegation had been made
dishonestly — which would be enough to preventDeéendant from relying on the
offer of amends defence. But Mr Sherborne disawbarey such intent.

In all the circumstances, | will allow a discourita®%. This is because of the early
apology, the willingness to remove the offendingragoimmediately and the very
prompt reliance on the offer of amends regime.sTheans that the Claimant should
recover £4,250.



